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Def endant s.
MEMORANDUM
EDUARDO C. ROBRENO, J. February 11, 2002

The issue before the court is whether under
Pennsyl vania |l aw the attorney-client privilege protects
communi cations fromthe client to the | awer only, or whether it
extends also to communications fromthe |awer to the client,
even though disclosure of the communications fromthe | awer to
the client will not reveal the client’s comunications to the
| awyer.

I

The i nstant case involves an action by an insured
agai nst her insurer for bad faith in the prosecution and deni al
of certain insurance benefits under a professional insurance
liabilities policy. The defendant, a | awer, was sued by a
client for mal practice. The underlying case was settled by the

insurer with the lawer’s client. 1t is the circunstances of the



settlenment, the particulars of which are not relevant for the
pur poses of the instant matter, which give rise to the | awer’s
claimfor bad faith presently before the court.

During discovery in the bad faith litigation, the
| awyer requested, inter alia, production of the clains file.
Coregis, the plaintiff and the insurer herein, produced a nunber
of docunents, but objected to the production of one docunent
prepared by a clains representative, as well as five docunents
referenced in that nmenorandum on the basis that the six
docunents were cl oaked with the protection of the doctrine of
wor k product or the attorney-client privilege. It is these six
docunents that are at issue before the court.

The parties’ initial subm ssions on the issue treated
the work product doctrine and the attorney-client privilege
i nterchangeably as either applying or not applying to all six
docunents. The court, after an in canmera review, determ ned that
four of the docunents were not protected by the work product
doctrine and ordered their production. The court al so
determ ned that the remaining two docunents, commrunications
bet ween outsi de counsel and Coregis, were potentially entitled to
the protection of the attorney-client privilege. However, the
court found that under Pennsylvania | aw the attorney-client
privilege applied only to communications by the client to the

| awyer, and communcations fromthe |awer to the client were
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protected only to the extent that disclosure would reveal
communi cations of the client to the attorney. The court thus
ordered the two docunents to be submtted to the court in canera,
together with Coregis’ proposed redactions of those portions of
the comruni cations fromthe Iawer to the client which Coregis
believed, that if disclosed, would reveal the client’s
communi cations. Wthout producing the four docunents ordered
produced to the defendant, nor producing the two renaining
docunents for in canera inspection, Coregis took an appeal to the
Third Crcuit.?

Def endant has now noved the court to have the court
decl are the appeal frivolous, order production of the docunents
forthwith, and proceed to trial, or, in the alternative, to stay
the trial until the Third Grcuit reaches the issue of the
applicability of the work product doctrine and the attorney-
client privilege to the requested docunents. Coregis opposes the
nmotion and for the first tinme argues that under the Third

Crcuit’'s authority of In re Ford Motor Co., 110 F.3d 954 (3d

Cr. 1997), the previous decision of the court ordering in canera
production of the two docunents as to which Coregis clains

attorney-client privilege was incorrect, and that no in canera

! To the extent that the issues raised by the parties in
this notion inpact the coll ateral appeal currently pending before
the Third Circuit in this case, this nenorandum may al so be
consi dered under 3rd Gr. LAR 3.1 (1997).

- 3-



i nspection is needed since all conmunications contained in the
docunents are privileged wi thout further inquiry.
I
A
Under Federal Rule of Evidence 501, a federal court
sitting in a diversity nust ook to state |law for the applicable
|l egal rule on issues of privilege. See Fed. R Evid. 501; United

Coal Co. v. Powell Constr. Co., 839 F.2d 958, 965 (3d G r. 1988).

The Pennsylvania rule on attorney-client privilege has been
codified for nearly 125 years. See 1976 Pa. Laws 586, No. 142,
82; 1887 Pa. Laws 158, No. 89, 8§ 5(d). The statute inits
current form provides:
In a civil matter counsel shall not be conpetent or
permtted to testify to confidential comunications
made to himby his client, nor shall the client be
conpel l ed to disclose the sanme, unless in either case
this privilege is waived upon the trial by the client.
42 Pa. C.S. A § 5928.

By its very terns, the statute cloaks with privilege
comuni cations fromthe client to the attorney but does not
extend an equal and full protection to those comruni cations
flowwng fromthe |awer to the client. The apparent one-
si dedness of the Pennsylvania statute on attorney-client
privilege is not a matter of whimor oversight, but rather it is

based on sound policy judgnments. As the Pennsyl vania Suprene

Court expl ai ned:



The purpose and necessities of the relation between a
client and his attorney require, in nmany cases, on the
part of the client, the fullest and freest disclosures
to the attorney of the client’s objects, notives and
acts. This disclosure is made in the strictest
confidence, relying upon the attorney’s honor and
fidelity. To permt the attorney to reveal to others
what is disclosed, would be not only a gross violation
of a sacred trust upon his part, but would utterly
destroy and prevent the useful ness and benefit to be
derived from prof essional assistance. Based upon
consi derations of public policy, therefore, the |aw

W sely declares that all confidential comrunications
and di sclosures, made by a client to his |egal advisor
for the purpose of obtaining his professional aid or

advice, shall be strictly privileged; — that the
attorney shall not be permtted, w thout the consent of
his client, — and nuch less will he be conpelled — to

reveal or disclose communi cati ons made to hi m under
such circunst ances.

Slater v. Rimar, Inc., 462 Pa. 138, 148, 338 A 2d 584, 589 (1975)

(quoting 2 Mecham on Agency, 2d Ed., 8§ 2297). See also

Commonweal th v. Maqui gan, 511 Pa. 112, 125, 511 A 2d 1327, 1333-

34 (1986) (sane).? Thus, it is clear that the Pennsylvania rule

2 |n National Bank of Wst G ove v. Earle, 196 Pa. 217,
221, 46 A 268, 269 (1900), the Pennsylvania Suprene Court did

reject a bill of discovery to conpel counsel to disclose advice
given to his clients. The court determ ned that the defendants
had a conplete defense to the bill of discovery, including

communi cations fromthe attorney to the client. Al though the
predecessor to 8 5928 was al ready on the books, the Pennsyl vania
Suprene Court did not cite to it and did not purport to interpret
the statute. Since then, the case has been cited by only two
Pennsyl vania trial courts, Northanpton Borough Mun. Auth. V.
Renmsco Assoc., Inc., 22 Pa. D & C. 3d 541, 550 (1981); WIIlis v.
Pennsylvania MIllers Mut. Ins. Co., 14 Pa. D. & C. 3d 705, 707
(1980), and one unpublished decision of the United States
District Court for the Eastern District of Pennsylvania, Enejota
Eng’'g Corp. v. Kent Polyners, Inc., Gv. A No. 80-3523, 1985
US Dst. LEXIS 13415, at *5-6 (E.D. Pa. Nov. 27, 1985). In
fact, the court in Northanpton read the case for the proposition
that “application of the privilege seens to only be applicable
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is intended to foster free and full conmunications fromthe
client to the attorney and to enjoin the attorney from subsequent

unaut hori zed di scl osure of the comruni cati on. See Birth Center

v. St. Paul Cos., Inc., 1999 Pa. Super. 49, 727 A 2d 1144, 1164

(1999) (noting that the attorney-client privilege “only bars
di scovery or testinony regarding confidential comrunications nade

by the client during the course of representation”); Brennan v.

Brennan, 281 Pa. Super. 362, 371, 422 A 2d 510, 514 (1980)
(citing Slater).
B

Over the years, it is clear that the line drawn by the
statute between protecting communications fromthe client to the
attorney but not fromthe attorney to the client has been nore
“nice” than “bright”. Wen applying the statute to clains that
the privilege also applies to conmunications fromthe attorney to
the client, Pennsylvania courts have devel oped a corollary
extending the privilege of the statute to the comuni cations from

the attorney to the client that, if disclosed, would necessarily

where the very purpose of the privilege would be contravened by
di sclosure.” 22 Pa. D. & C.3d at 550. G ven that the

Pennsyl vani a Suprene Court has never cited to Earle in the past
110 years, although having repeated opportunity to do so, and
that the legislature in 1976 re-enacted the original attorney-
client privilege statute, which is plainly at odds with Earle,
the court concludes that Earle was either overrul ed by the

| egislature directly or by the Pennsylvania Suprenme Court sub
silentio.
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reveal the confidences made to himby the client.® See, e.qg.,

Reusswig v. Erie Ins., 49 Pa. D. & C 4th 338, 350-51 (2000); Lane

v. Hartford Accident and Indem Co., 5 Pa. D. & C.4th 32, 42

(1990); MacQuown v. Dean Wtter Reynolds, Inc., 47 Pa. D. & C. 3d

21, 23-24 (1987); dty of Shanokin v. West End Nat’'|l Bank, 22 Pa.

D. & C 2d 232, 234-36 (1982); Northanpton Borough Mun. Auth. V.

Rensco Assoc., Inc., 22 Pa. D. & C 3d 541, 550 (1981); d aster v.

Ctizens Gen. Hosp., 14 Pa. D. & C. 3d 243, 249 (1980);

Trzesniowski v. Erie Ins. Exch., 59 Pa. D. & C 2d 44, 47 (1973);

Nel son v. Hines, 62 Pa. D. & C. 2d 748, 749 (1973); Eisennan v.

Hor nberger, 44 Pa. D. & C 2d 128, 129 (1967). See also In re

Tire Workers Asbestos Litig., 125 F.R D. 617, 621 (E. D. Pa.

1989); Congoleumlnds., Inc. v. GAF Corp., 49 F.R D. 82, 85-86

(E.D. Pa. 1969). But see Comopnwealth v. Brown, 116 Pa. Super.

1, 20-21, 174 A 2d 748, 756 (1934); Messner v. Korbontis, 39 Pa.

D. & C. 3d 182, 185 (1982); Enejota Eng’g Corp. v. Kent Polyners

® In United States v. Hess, 619 F.2d 980, 985-86 (3d Cir.
1980), the Third Crcuit determned that in a case involving the
enforcement of two Internal Revenue Service sunmons under 26
U S C 88 7402(b) and 7604(a), the district court had erred in
ruling that the attorney client privilege was inapplicable to
comuni cations fromthe attorney to the client. The court
determ ned that “[l]egal advice or opinion froman attorney to
his client, individual or corporate, has consistently been held
by the federal courts to be within the protection of the
attorney-client privilege.” 1d. at 986. Pursuant to Federal
Rul e of Evidence 501, in diversity actions, state |aw governs
matters of privilege. Thus, the holding in Hess, which is
pursuant to federal law, is inapplicable to diversity matter
pursuant to state |aw of privilege.

-7-



Inc., Gv. A No. 80-3523, 1985 U.S. Dist. LEXIS 13415, at *5-6

(E.D. Pa. Nov. 27, 1985).
The genesis of this corollary is the court’s decision

in Einsenman v. Hornberger, 44 Pa. D. & C. 2d at 129. There, the

plaintiff had requested production in discovery of an opinion
produced by an insurance conpany’s counsel concerning the
defendant’s contractual responsibilities. See id. |In addressing
whet her the defendant was required to produce the opinion, the
court began with the plain | anguage of the Pennsyl vania attorney-
client statute, as enacted May 23, 1887. See id. The court
determ ned that “the cited statute clearly relates to

communi cations by client to counsel, not to communi cations by
counsel to client.” 1d. The court, however, then detern ned
that it was probable that the conmunication in question “either
reiterates or sets forth the gist of a prior comrunication from
the client.” [d. Accordingly, in an effort to protect that
prior comrunication, which was privileged and coul d not be
reveal ed by the attorney, the court rejected the plaintiff’s
attenpts to obtain the docunent. See id. Though protecting the
docunent itself, the court did not, however, protect the
counsel's advice to the client. See id. The court ordered the
defendant to state whether its counsel advised the defendant of
its contractual duties, and, nost inportantly, “what advice was

gi ven by counsel to garnishee.” 1d. Thus, the court determ ned
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that no privilege attached to the advice of counsel, but only to
t he docunent that would reveal confidential comrunications by the
client.

This judicially devel oped corollary to the attorney-
client privilege under the Pennsylvania statute finds support in
t he observations of Professor Wgnore on communi cati ons nade by

the attorney to the client. See Gty of Shanokin, 22 Pa. D. &

C. 3d at 234. Professor Wgnore suggests that the privil ege
protects both communications froman attorney to a client; the
reason for doing so is not to encourage full discussions on the
part of the attorney, but to protect the confidential statenents
of the client:

That the attorney’s communi cations to the client are

also within the privilege was al ways assuned in the

earlier cases and has sel dom been brought into

question. The reason for it is not any design of

securing the attorney’s freedom of expression, but the

necessity of preventing the use of his statenents as

adm ssions of the client, or as leading to inferences

of the tenor of the client’s comunications — although

inthis latter aspect, being hearsay statenents, they

could sel dom be avail able at all.
8 Wgnore 8 2320 (1961). A Pennsylvania |lower court in Cty of
Shanokin cited Professor Wgnore approvingly, and suggested that
al though the statute refers only to conmunications fromthe
client to the attorney, the privilege nust be extended to protect
comuni cations made by the client. 22 Pa. D. & C.3d at 234. In
order to effectuate the purpose of assuring the client of

confidentiality and fostering an open di al ogue, the statute “nust
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enconpass all confidential professional comunications fromthe
attorney to the client, to the extent that such comunication is
based on confidential facts disclosed to the attorney fromthe
client.” 1ld.

In sum review of the Pennsylvania authorities
di scl oses a wel | -devel oped rule grounded in a statute and
consistently enforced by the courts which cloaks in privilege
communi cations fromthe client to the attorney. The rule is
intended to protect the disclosure of confidential comrunications
made by the client. A corollary to the rule, crafted by
Pennsyl vani a courts, cloaks conmunications fromthe attorney to
the client with privilege if disclosure of the comunication
woul d reveal the communications fromthe client to the attorney.

C.
Coregis challenges this rule and argues that the Third

Crcuit inlIn re Ford Mtor Co., held that under Pennsylvania | aw

communi cations fromthe attorney to the client were privileged
w thout reference to whether or not disclosure of the

communi cation woul d reveal client confidences. Coregis contends
that since all conmunications between | awer and client are
protected, and it is uncontested that the docunents at issue

i ncl uded conmuni cations fromthe attorney to the client, the
court’s directive to review the docunents in canera is legally

poi nt | ess.
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In re Ford Motor Co. involved a collateral order appeal

froma decision of the district court ordering disclosure of the
m nutes of a neeting of a conmttee of the board of directors.
110 F. 3d at 957. The m nutes contai ned comrmuni cations fromthe
board nmenbers to the awer and fromthe | awer to the board
menbers. See id. The court of appeals noted that “primarily at
i ssue is whether the comruni cations nenorialized by the m nutes
were made for the purpose of obtaining |legal advice.” 1d. at
964-65. The district court found that the conmunications
menorialized in the mnutes contained factual information and
were not nmade for the purpose of securing | egal advice fromthe
| awer. See id. at 966. The court of appeals reversed, finding
that the comunications contained in the m nutes involved not
only factual materials but also |legal opinions. See id. The
court noted that although the decision reached by the conmttee
(i.e., the client) at the neeting (and recorded in the m nutes)
may have been driven by the client’s concerns for “profit and

| oss, econom cs, marketing, public relations, or the like, it was
infused with | egal concerns, and was [al so] reached only after
securing | egal advice.” Id. The Third Crcuit held that the
comuni cations thus were nade in the course of the client seeking
| egal advice fromthe |awer and that, therefore, the

comuni cations were protected by the attorney-client privilege.

See id.
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In re Ford Motor Co. does not conpel the result argued

by Coregis. One, to the extent that the Third GCrcuit held that

the communications in In re Ford Motor Co. were made for the

pur pose of seeking | egal advice, this teaching is not rel evant
here because that issue is not in question. Two, to the extent
that the Third Grcuit, at least inpliedly, found that disclosure
of the |awer’s advice would necessarily reveal the client’s
communi cation to the lawer, this holding is consistent with
Pennsyl vani a | aw and not hel pful to Coregis.
Coregi s underscores its argunent by pointing favorably

to the Third Grcuit’s comments in footnote nine:

It should be noted that the | aw makes no distinction

bet ween comuni cati ons made by a client and those nade

by an attorney, provided the communications are for the

pur pose of securing | egal advice. See Restatenent of

the Law Governing Lawyers 8§ 8 118, 120 (Proposed Fi nal

Draft No. 1 1996). 1In other words, the entire

di scussi on between a client and an attorney undertaken

to secure legal advice is privileged, no matter whether

the client or the attorney is speaking.

In re Ford Mbtor Co., 110 F.3d at 965 n. 9.

Thus, the question relevant to this case is whether the
purported teaching of footnote nine, i.e. the attorney-client
privilege applies to all communi cati ons between the | awyer and
the client exchanged in the course of seeking |legal advice, is
controlling in this case and, therefore, in camera review is not

necessary.

First, it is problematic to determ ne whether the court
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of appeals was nerely stating a general proposition or applying
state substantive law in footnote nine. There are no citations
in footnote nine to either Pennsylvania or Mchigan |aw, the two
jurisdictions whose interests were inplicated in that case, and
the footnote is supported only by a general reference to a draft
of the Restatenent of the Law Governing Lawers. Based on the
| anguage of footnote nine, the court can not conclude that the
Third Grcuit was making a statenent as to the scope of the
attorney-client privilege under Pennsylvania | aw

Second, even if the Third GCrcuit was seeking to apply
Pennsyl vania law, it appears that the comrents in the footnote
are dicta. That this court is bound by the conmon | aw of
precedent, or stare decisis, is “so central to Angl o- Anerican

jurisprudence that it scarcely need be nentioned.” Allegheny

Gen. Hosp. v. NLRB, 608 F.2d 965, 969 (3d Cr. 1979) (Al disert,
J.). Stare decisis neans that courts will “abide by, or adhere
to, decided cases.” Black’s Law Dictionary 1406 (6th Ed. 1990).
The principle provides that precedents “set by higher courts are
conclusive on the lower courts, and |l eave the latter no scope for

i ndependent judgnent or decision.” Allegheny Gen. Hosp., 608

F.2d at 970 (quoting H C. Black, Law of the Judicial Proceedi ngs
10 (1912)).
Though stare decisis is fundanental to our

jurisprudence, and the governi ng power of precedent is absol ute,
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not every rum nation of a higher court is to be awarded equal
wei ght by a |l ower court. The doctrine of stare decisis focuses
on the decision of the court and the rule the decision adopts.

See Ruggero J. Aldisert, Precedent: What It Is and What It Isn't;

Wien Do W Kiss It and When Do W Kill It, 17 Pepp. L.Rev. 605

(1990). “[A] case is inportant only for what it decides: for
‘“the what,’ not for ‘the why,’ and not for ‘the how’' It is

i nportant only for the decision, for the detail ed |egal
consequence following a detailed set of facts.” 1d. As Judge
Al di sert concludes, “stare decisis neans what the court did, not
what it said.” |1d. “Gatuitous statements . . . bind neither

trial courts nor subsequent panels of this court.” Chowdhury V.

Readi ng Hosp. and Med. Cr., 677 F.2d 317, 324 (3d Gr. 1982)

(Aldisert, J., dissenting). See also ACLU v. Schundler, 168 F. 3d

92, 98 n.6 (3d Gr. 1999) (stating that “the hol ding of a panel
in a reported opinion is binding on subsequent panels” and that
the court has “repeatedly held that dicta are not binding”).
Dicta, then, are “statenents of law in the opinion which could
not logically be a major premise of the selected facts of the

decision. . . Dictumis the antithesis of precedent.” |d.*

* The Third Circuit suggests that stare decisis extends
beyond nerely what the court “did”, particularly when anal yzi ng
statenents contained in decisions of the Supreme Court. In
Pl anned Parent hood v. Casey, 947 F.2d 682, 692 (3d G r. 1991)
aff'd in part and rev'd in part, 505 U S. 833 (1992) (citing
Not e, The Precedential Value of Suprene Court Plurality
Deci sions, 80 Colum L. Rev. 756, 757 n.7 (1980)), the Third
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In Inre Ford Motor Co., the court enunciated its

formulated rule — that the privilege extends to factual

comuni cations disclosed by the client to the attorney that,

al t hough notivated by business concerns, were nade for the

pur pose of seeking | egal advice — and applied that rule to the
facts of that case, creating the holding of the case which binds
the court. The court of appeals’ reflections contained in
footnote nine on the general applicability of the privilege to
all communications fromthe attorney to the client, whether or
not di sclosure would reveal confidential comrunications fromthe
client to the | awer, however, does not contribute to that
hol di ng and nmay be consi dered dicta.

Yet, because the guidance of a higher court cones in
the formof dicta, it does not nean that | ower courts should
reject its teaching or ignore it lightly. D ctumfrom higher
courts is entitled to deference by inferior courts and shoul d not
be di sregarded except for good cause. The court believes that

this is such a case. To followthe Third Crcuit’'s dictumin

Circuit noted that “[o]lur system of precedent or stare decisis is
t hus based on adherence to both the reasoning and result of a
case, and not sinply to the result alone.” |ndeed, both the

| egal standard or the applicable test and the actual application
of that standard to the facts of the case are binding. See id.

at 691. In the context of Suprene Court decisions, such a rule
is required; if it were not, the Supreme Court’s “limted docket”
would Iimt the Court’s authority only to the “handful of cases
that reached it.” 1d. See also United States v. Powell, 109 F
Supp. 2d 381, 384 (E.D. Pa. 2000).
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footnote nine would place the court on a collision course with a
wel | devel oped and consistently applied Pennsylvania rule on
attorney-client privilege. Under these circunstances, and with
the greatest respect, the court declines to take Pennsylvania | aw
on attorney-client privilege to where neither the Pennsyl vani a
| egi sl ature nor the Pennsylvania Supreme Court authorizes this
court to go.® Under these circunstances, the court concl udes
that production in canera is required in order to ascertain
whet her the communi cations fromthe attorney to the client are
protected by the privilege.
11

The insured al so contends that where a party files an
appeal under the collateral order doctrine, as Coregis has done
here, the court has the authority to find that the appeal is
frivolous and to proceed to trial while the appeal is pending.

See Death Row Prisoners of Pennsylvania v. Ridge, 948 F. Supp

1282, 1285-86 (E.D. Pa. 1996) (hereinafter “Death Penalty

> If indeed the Third Crcuit intended to direct |ower
courts to follow the path set forth in footnote nine, the court
respectfully suggests a change of course. See Carver V.
Foerster, 102 F.3d 96, 106 (3d Cr. 1996) (Becker, J.,
concurring) (noting that an inferior court nay express its
opinion when it feels that a higher court “has gone down a
dangerous path it ought to reconsider”) (citing United States v.
Kennerly, 209 F. 119, 120 (S.D.N. Y. 1913) (Hand, J.) (“While,
therefore, the denmurrer nmust be overruled, | hope it is not
i nproper for me to say that the rule as | aid down, however
consonant it may be with md-Victorian norals, does not seemto
me to answer to the understanding and norality of the present
time.”)).
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Cases”). Cenerally, filing a tinely notice of appeal divests the
district court of any further authority over those aspects of the

case on appeal. See Giggs v. Provident Consuner Discount Co.,

459 U.S. 56, 58, 103 S. C. 400, 402, 74 L.Ed.2d 225 (1982).
However, in the event that the appeal is taken froma non-fi nal
order, then there is an exception to this principle of

transferring jurisdiction. See Death Penalty Cases, 948 F. Supp.

at 1285. Under this exception, if the district court rules on a
matter that is a “collateral order” and if the clai munderlying

the collateral order is frivolous, then the attenpted appeal wll
not divest the district court of its jurisdiction. See id. The

Third Crcuit in United States v. Leppo, 634 F.2d 101, 105 (3d

Cr. 1980), held “that an appeal froma denial of a double

j eopardy notion does not divest the district court of
jurisdiction to proceed with trial, if the district court has
found the notion to be frivolous and supported its concl usi ons by
witten findings.”

In this case, Coregis appeals the court’s decision
requi ring production to an adverse party and in canera inspection
of docunents it clains are protected by the attorney-client
privilege and the work product doctrine. As the Third Crcuit
has noted, in the attorney-client or work product context, “once
putatively protected material is disclosed, the very ‘right

sought to be protected has been destroyed.” 1n re Ford Motor
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Co., 110 F.3d 954, 963 (3d Gr. 1997) (citing Bogosian v. Qlf

Gl Corp., 738 F.2d 587, 591 (3d G r. 1984)). Declaring an
appeal frivolous and conpelling the disclosure of the docunents

in spite of Coregis’ appeal, would, as In re Ford Mtor Co.

suggests, “allow the very discl osure agai nst which those rules
protect.” 1d.

Mor eover, the appeal is not frivolous on its face. “A
matter is not frivolous if any of the legal points are arguable

on their nerits.” Dreibelbis v. Marks, 675 F.2d 579, 580 (3d

Cr. 1982). As aforesaid, based on a footnote in In re Ford

Mot or Co., 110 F.3d at 965 n. 9, and under Coregis’
interpretation, the court’s prior decision concerning the
attorney-client privilege was legally incorrect. Under these
conditions, the court will not find the appeal frivol ous or
proceed to trial while the appeal is pending.
IV

Based on the above stated reasons, the court finds that
under the Pennsyl vania rule governing the attorney-client
privilege, communications froma client to an attorney are
protected, and that the corollary to that rule protects
comuni cations froman attorney to a client to the extent that
t he conmuni cation would reveal client confidences. Therefore, an
in canera review of the docunments authored by outside counsel and

delivered to Coregis is required in order to determ ne whet her
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the privilege protects the docunents fromdisclosure. Finally,
the appeal is not frivolous and will not be dismssed. Trial is

stayed until further order.

An appropriate order follows.
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